

Since 1894

Re: Executive Order Requiring Masks

Today Governor Kelly issued a statewide order requiring individuals to wear masks or other face coverings in public starting at 12:01a.m. July 3. The language of the Executive Order (EO) is problematic for many businesses and creates more legal and liability questions than it answers. Some may also question its validity. This is to provide you with some assistance on complying with the EO

First and foremost, check with your local county commission. During the special legislative session HB 2016 was enacted into law and allows the local county commissioners to depart from the Governor’s E.O. and make their county less restrictive. It appears many counties are usurping the mask requirements. 

If you are in a county that has not departed from the governor’s EO, from a practical perspective, here is what is important to know as an employer. You are commanded by the EO to require all employees, customers, visitors, members, and members of the public to wear a mask in the following circumstances: 

1. Employees are working in any space visited by customers or members of the public, regardless of whether anyone from the public is present at the time. (This would be like a receptionist.)
2. Employees are working in any space where food is prepared or packaged for sale or distribution to others. (This would be like the kitchen area.)
3. Employees are working in or walking through common areas, such as hallways, stairways, elevators, and parking facilities. (This would be reception area, hallway in the office, the parking lot outside the office.)
4. Customers, members, visitors, or members of the public are in a facility managed by the business or organization; or 
5. Employees are in any room or enclosed area where other people (except for individuals who reside together) are present and are unable to maintain a 6-foot distance except for infrequent or incidental moments of closer proximity. (This would be in any building or meeting room with no social distance.)

At this time, it is unclear if masks are required for outdoor workers or processing crews. While it is unclear, I think it is fair to assume that if people are maintaining a distance of 6 feet outside, then masks are not required. 

It is clear under this order that it is your responsibility as the employer to require all employees, customers, visitors, members, and members of the public to wear a mask in the above-mentioned settings. However, it is unclear what would happen if an employee or visitor refused to wear a mask in the required settings. 

Outside of the business setting, every person in Kansas must cover their mouth and nose with a mask or other face covering when they are in the following situations. It is important to note that businesses are not responsible to enforce these. These are requirements for individuals: 
1. Inside, or in line to enter, any indoor public space. 
2. Obtaining services from the healthcare sector in settings, including but not limited to, a hospital, pharmacy, medical clinic, laboratory, physician or dental office, veterinary clinic, or blood bank.
3. Waiting for or riding on public transportation or while in a taxi, private car service, or ride-sharing vehicle.
4. While outdoors in public spaces and unable to maintain a 6-foot distance between individuals (not including individuals who reside together) with only infrequent or incidental moments of closer proximity.

There are clear exemptions for the face mask requirements. The following are exempt from wearing masks or other face coverings:
1. Persons age five years or under. Children age two years and under in particular should not wear a face covering because of the risk of suffocation.
2. Persons with a medical condition, mental health condition, or disability that prevents wearing a face covering. This includes persons with a medical condition for whom wearing a face covering could obstruct breathing or who are unconscious, incapacitated, or otherwise unable to remove a face covering without assistance.
3. Persons who are hearing impaired, or communicating with a person who is hearing impaired, where the ability to see the mouth is essential for communication.
4. Persons for whom wearing a face covering would create a risk to the person related to their work, as determined by local, state, or federal regulators or workplace safety guidelines.
5. Persons who are obtaining a service involving the nose or face for which temporary removal of the face covering is necessary to perform the service.
6. Persons who are seated at a restaurant or other establishment that offers food or beverage service, while they are eating or drinking, provided they maintain a 6-foot distance between individuals (not including individuals who reside together or are seated together) with only infrequent or incidental moments of closer proximity.
7. Athletes who are engaged in an organized sports activity that allows athletes to maintain a 6-foot distance from others with only infrequent or incidental moments of closer proximity. 
8. Persons who are engaged in an activity that a professional or recreational association, regulatory entity, medical association, or other public-health-oriented entity has determined cannot be safely conducted while wearing a mask or other face covering;
9. Persons engaged in an activity or event held or managed by the Kansas Legislature.
10. Persons engaged in a court-related proceeding held or managed by the Kansas Judiciary; and k. Persons engaged in any lawful activity during which wearing a mask or other face covering is prohibited by law.

DEFINITIONS
1. "Mask or other face covering" means a covering of the nose and mouth that is secured to the head with ties, straps, or loops over the ears or is simply wrapped around the lower face. A mask or other face covering can be made of a variety of synthetic and natural fabrics, including cotton, silk, or linen. Ideally, a mask or other face covering has two or more layers. A mask or other face covering may be factory-made, sewn by hand, or can be improvised from household items such as scarfs, bandanas, t-shirts, sweatshirts, or towels.

2.  “Public space” means any indoor or outdoor space or area that is open to the public; this does not include private residential property or private offices or workspaces that are not open to customers or public visitors.

I know this may create more questions than answers and I encourage you to contact the KLA office with questions. This executive order is very broad and leaves a lot open for interpretation. 
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